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[bookmark: _GoBack]SCHEDULE 1 - Professional Services Deliverables

	SECTION A: INTRODUCTION

	This agreement (reference: SALES-2071 describes a: 
Fixed Effort Fixed Scope 
engagement between Adaptavist and the 
Client: University of Edinburgh (Company No. TBC) with its registered office situated at Old College, South Bridge, Edinburgh, EH8 9YL and is subject to the terms and conditions laid out in schedule 2 of this document.

	Title of agreement: Confluence Upgrade

	Adaptavist Account Manager: Kerri Tjasink
	Telephone: 020 7976 4896

	Client Account Manager: Martin Morrey
	Telephone: 0131 6515233

	Date: 31 May 2013

	SECTION B: AGREED SPECIFICATION

	This agreement describes a Fixed Effort engagement.

Adaptavist will deliver up to thirty (40) Working Days of effort as per the proposal entitled Confluence Upgrade Proposal Version 1.1 dated May 31st 2013. As this is a contract to supply resource supporting client activity, specific project timings and plans will be agreed as part of the ongoing activity.

	SECTION C: ACCEPTANCE CRITERIA

	Up to thirty (40) Working Days of effort have been expended working towards Confluence Upgrade and associated activities as described in Confluence Upgrade Proposal Version 1.1 dated May 31st 2013

	SECTION D: RATE AND PAYMENT TERMS 

	Fee
	Description

	£34,000 plus VAT plus Expenses
	Payment for Services, Confluence Upgrade

	Payment Terms
	Payment terms are thirty days from invoice. Invoice monthly in arrears for effort expended in the previous month.

	Role
	Working Day Rate
	Role
	Working Day Rate

	Consultant
	£850 per Working Day
	Delays
	£850 per Working Day

	SECTION E: AUTHORISATION

	Signed for and on behalf of Adaptavist
	Signed for and on behalf of The Client

	Name: Kerri Tjasink
	Name: Signatory’s name

	Position: Account Manager
	Position: Signatory’s position

	Signature: 
	Signature: Signatory’s signature

	Date: 
	Date: DD MON YYYY

	NOT VALID UNLESS COUNTERSIGNED BY AN AUTHORISED REPRESENTATIVE OF ADAPTAVIST





Schedule 2: Terms and Conditions
1. Parties
This Agreement is made between the Parties as follows (and each shall be individually referred to as a Party):
(i) Adaptavist.com Limited (Company No. 05456785) with its registered office situated at St Bride's House, 10 Salisbury Square, London EC4Y 8EH. United Kingdom (Adaptavist/us/we); and
(ii) the Client (Client/you), whose details are set out in Schedule 1, Section A.

2. Definitions
i. In this agreement (Agreement), the following words and expressions shall, where the context so admits, is deemed to have the following meanings:
	Agreement
	this Agreement in its entirety, including all schedules and attachments.

	Acceptance
	means the earlier of (i) all Acceptance Criteria have been met; or (ii) signing of an Adaptavist acceptance form by the Client; or (iii) the use of the Deliverables by the Client in the normal course of business.

	Acceptance Criteria
	a list of criteria set out in Schedule 1, Section C that the Deliverables must comply with prior to Acceptance

	Agreed Specification
	the specification for the Deliverables set out in Schedule 1, Section B.

	Adaptavist Software
	Plugins in machine-readable object code form only developed for the Client by Adaptavist as a result of the Services; (ii) any scripts or other code developed by Adaptavist for the Client as the result of Services; and (iii) Adaptavist's proprietary software in machine-readable object code form only; and including for the avoidance of doubt, any error corrections, updates, upgrades, modifications and enhancements to any of Adaptavist Software provided to the Client under this Agreement (as set out in Schedule 1 from time to time). For the avoidance of doubt Adaptavist Software shall exclude any Plug-In Packs (being a group of related plugins which Adaptavist may sell separately from time to time under terms which shall not fall within the scope of this Agreement).

	Business Day
	a day (other than a Saturday, Sunday or public holiday) when banks in London are open for business.

	Commencement Date
	the commencement date of this Agreement, as set out in Schedule 1.

	Defect
	an error in the Deliverables that causes it to fail to operate substantially in accordance with the Acceptance Criteria.

	Deliverables
	means anything delivered or to be delivered under this Agreement including but not limited to any guidance, specifications, instructions, toolkits, plans, data, drawings, databases, patents, patterns, models, designs, documentation, Adaptavist Software, know-how or other works created or supplied by Adaptavist (whether alone or jointly) in the course of providing the Services.

	Fixed Effort
	meaning Adaptavist will use its reasonable endeavours to meet the Agreed Specification within the fixed number of Working Days defined in Schedule 1, Section C.

	Fixed Scope
	that the Agreed Specification and Acceptance Criteria will be fixed as defined in Schedule 1, Section C. 

	Intellectual Property Rights

	shall mean patents, rights to inventions, copyright and related rights, moral rights, trade marks and service marks, trade names and domain names, rights in get-up, rights to goodwill or to sue for passing off or unfair competition, rights in designs, rights in computer software, technology infrastructure, database rights, rights in Confidential Information, and any other intellectual property rights, or other industrial or intellectual property rights together with any current applications for any registrable items of the foregoing, in each case whether registered or unregistered and including all applications (or rights to apply) for, and renewals or extensions of, such rights and all similar or equivalent rights or forms of protection which subsist or will subsist now or in the future in any part of the world, but for the avoidance of doubt shall not include patent data obtained from third party resources.

	Plugin
	software code which when installed into an Atlassian Application provides updated/enhanced functionality.

	Services
	the services described in Schedule 1, Section B.

	Staff
	means all persons employed by either party, as the context permits, to perform its obligations under this Agreement together with, without limitation, that party’s employees, servants, partners, agents, suppliers and contractors used in the performance of its obligations under this Agreement.

	System
	the Client’s hardware, software and network environment 

	Working Day
	means eight hours of consultancy time.


ii. In this Agreement, the following rules apply: 
A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality);
A reference to a party includes its personal representatives, successors or permitted assigns;
The headings in this Agreement are inserted for convenience only and shall not affect its construction.
A reference to a particular law is a reference to it as it is in force for the time being taking account of any amendment, extension, or re-enactment and includes any subordinate legislation for the time being in force made under it.
A reference to one gender includes a reference to the other gender.
The schedules to this Agreement form part of (and are incorporated into) this Agreement.
Any phrase introduced by the terms including, include, in particular or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms; and
A reference to writing or written includes faxes, e-mails, communications via websites and comparable means of communication.

3. Adaptavist’s responsibilities
i. Under this Agreement and in consideration of the payment of the Fees, Adaptavist shall provide the Services to the Client.
ii. Adaptavist shall ensure that the Services are performed with reasonable due care and attention and in accordance with relevant industry best practice by its Staff possessing suitable skills and experience, who shall perform all tasks in a workmanlike and professional manner.
iii. Adaptavist and its Staff shall comply with the Client's reasonable security, premises and health and safety policies as notified to it in writing from time to time. 
iv. Adaptavist will supply the Deliverables in accordance with the Engagement Type set out in Schedule 1 relating to Services. Such Engagement Type will either be Fixed Effort or Fixed Scope, subject to agreement between the Parties. In the event that the Client wishes to amend the Engagement Type, this may only be changed subject to written agreement between both Parties. 
v. If the Client requests it, Adaptavist will supply reasonable assistance to prepare an Agreed Specification and associated Acceptance Criteria, such assistance to be supplied in accordance with this Agreement at the Fees specified in Schedule 1 - Section D. In the event that the Parties wish to do so, they will enter into a subsequent Agreement relating to the provision of Services described by the Agreed Specification and Acceptance Criteria.
vi. Before delivering any Deliverables to the Client, Adaptavist will carry out reasonable tests to ensure that such Deliverables are in operable condition and are capable of meeting the requirements of the Agreed Specification and Acceptance Criteria.
vii. The Client shall check the Deliverables against the agreed Acceptance Criteria as soon as reasonably possible after Delivery. Except where otherwise agreed in writing between the Parties, the Client shall give Adaptavist at least 5 Business Days notice in writing of the start of testing of the Deliverables against the Acceptance Criteria, and permit Adaptavist to observe all or any part of the tests. If any Deliverable fails to meet the Acceptance Criteria in whole or in part, the Client shall, within 5 Business Days from the completion of checking the Acceptance Criteria or any part of these tests, provide a written notice to Adaptavist, setting out details of such failure(s). 
viii. In relation to such part of the Deliverables that meet the Acceptance Criteria, the Deliverables shall be deemed to be accepted and delivered to the Client. In relation to the part of the Deliverables which do not in the Client’s reasonable opinion meet the Acceptance Criteria, the Client shall escalate such matter firstly with Adaptavist’s Project Manager. If the matter is not resolved to the satisfaction of the Client by the Project Manager, then such matter shall be escalated to the Account Manager, then to the Chief Operating Officer and finally to the Chief Executive Officer.

4. The Clients responsibilities
i. The Client shall provide full and free access, remote or otherwise, to the System together with such information and assistance as is reasonably required by Adaptavist to enable it to perform its obligations under this Agreement. Delays arising as a result of the Client’s failure to deliver such access may be charged to the Client, at Adaptavist’s discretion, at the rate of the Fees specified in Schedule 1.
ii. The Client undertakes to provide such Assistance (defined below) as Adaptavist requires to deliver the Services as set out in Schedule 1, Sections B and C. Assistance includes (but is not limited to):
· access to the Client’s Staff; 
· access to third parties employed by the Client; 
· remote or local access to systems on which Adaptavist needs to work to deliver the Services; 
· access to relevant information and documentation; 
· access to the Internet over standard protocols including HTTP and HTTPS (Port 80 and 443/TCP); and
· access to other resources, as determined in advance of, or during the Term.
iii. Any delays resulting from the Client’s inability, or failure to render such Assistance in a timely manner may be charged to the Client, at Adaptavist’s discretion at the rate of the Fees specified in Schedule 1, Section D.
iv. It is the Client's responsibility to take adequate copies of data, operating and application software so that these and the System may be restored in the event of corruption or other similar loss arising due to the performance of this Agreement or for any other reason, howsoever caused.
v. From time to time we may advise you about action or inaction that we reasonably recommend should be taken in connection with the Services we perform. If you make any changes to any part of your Systems, then you must consult with us about such changes beforehand, so that we are not prevented in any way from providing the Services in accordance with the terms of this Agreement. In the event that you make such changes in the absence of, or contrary to, our advice in advance of such changes, or take any action or inaction that impairs in any way the Services from working properly (other than for any reason directly arising from the Services performed by Adaptavist) or which is contrary to the advice we or any other licensor gives you under this Agreement, then we shall not be responsible for such changes, action or inaction and we expressly exclude any liability arising directly or indirectly from such changes, action or inaction or from our inability to perform the Services arising from such changes, action or inaction. 
[bookmark: a205480][bookmark: a532555][bookmark: a816906][bookmark: a229433][bookmark: a991852][bookmark: a173436][bookmark: a628687][bookmark: a719166]vii. Adaptavist does not warrant that the Client’s use of the Services will be uninterrupted or error-free. 
[bookmark: a119929]viii. Adaptavist does not warrant or guarantee that it will be able to rectify all Defects.
ix. Any unauthorised modifications or use of the Services by, or on behalf of, the Client shall render all Adaptavist's warranties and obligations under this Agreement null and void.
x. The Client will appoint an Account Manager, named in Schedule 1, Section A, who will be the primary point of contact for all communications between the Client and Adaptavist.

5. Data Handling
For the purposes of this Clause 5, the terms “Data Controller”, “Data Processor”, “Data Subject”, “Personal Data”, “Process” and “Processing shall have the meaning prescribed under the Data Protection Act 1998.
i. Adaptavist shall comply with any notification requirements under the DPA and both Parties will duly observe all their obligations under the DPA which arise in connection with this Agreement. 
ii. To the extent that Adaptavist acquires from the Client any Personal Data in connection with the Services, Adaptavist shall act as a Data Processor only. The Client shall remain as Data Controller in respect of such Personal Data and Adaptavist shall act only on the instructions of the Client and take appropriate technical and organisational measures against unauthorised or unlawful processing of Personal Data and against loss or destruction of or corruption to any such Personal Data. 

6. Payment
i. In consideration of Adaptavist’s performance of its obligations hereunder, the Client shall pay the Fees at the Working Day Rate set out under this Agreement in the currency stated according to the Payment terms set out in Schedule 1, Section D (Payment), taking into account any Milestones described in the Schedule. Fees and Rates are stated net and therefore shall be subject to the addition of value added tax (VAT) and any other similar taxes, which UK Government legislation may apply to this agreement from time to time. 
ii. The Client must pay all invoices in the same currency as shown on the invoice, within 30 days from the date set out on the invoice. Time shall be of the essence for Payment of invoices.
iii. Payments must be made by bank transfer, credit card or debit card, PayPal or cheque to the relevant details set out on our invoices or available from http://pay.adaptavist.com. 
iv. If you do not pay in full within the Payment terms set out on the invoice, the outstanding amount due will be subject to the Late Payment of Commercial Debts (Interest) Act 1998. You shall pay the interest together with the overdue amount. This clause shall not apply to payments that you dispute in good faith. No payment shall be deemed to have been made until Adaptavist has received such payment in cleared funds from the Client.
v. If you dispute any invoice or other statement of monies due, then you shall immediately notify us in writing. Each party will negotiate in good faith to attempt to resolve the dispute promptly. We shall provide all such evidence as may be reasonably necessary to verify the disputed invoice or request for payment. If the parties have not resolved the dispute within 30 days of you giving notice to us about the dispute then the dispute shall be resolved in accordance with clause 12. Where only part of an invoice is disputed, the undisputed amount shall be paid on the due date in accordance with this Agreement. 
 
7. Warranties and Representations
i. Each Party warrants and represents that:
a. it has full capacity and Client and all necessary consents  to enter into and perform its obligations under this Agreement and that this Agreement is executed by a duly authorised representative of that Party; 
b. in entering this Agreement it has not committed any fraud; and 
c. it owns, has obtained or is able to obtain, valid licences or rights for all Intellectual Property Rights that are necessary for the performance of its obligations under this Agreement.
ii. Other than where expressly stated, all warranties, conditions and other terms implied by statute or common law are, to the fullest extent permitted by Law, excluded from this Agreement.
iii. Any unauthorised modifications to the Deliverables by, or on behalf of, the Client shall render all Adaptavist's warranties and obligations under this Agreement null and void.

8.  Intellectual Property Rights
i. All Intellectual Property Rights existing prior to the Commencement Date of this Agreement (collectively “pre-existing rights/tools”) will remain with and belong to the party that owned such rights immediately prior to such commencement.
ii. The Client acknowledges and agrees that Adaptavist and/or its licensors own all Intellectual Property Rights in the Deliverables. Except as expressly stated herein, Adaptavist does not grant to the Client any right or title to, or in, its Intellectual Property Rights, or any other rights or licences in respect of the Deliverables. 
iii. Adaptavist hereby grants to the Client a personal, perpetual, non-exclusive and non-transferable licence to Use the Intellectual Property Rights in the Deliverables, such licence to be used strictly in accordance with this Agreement only (Use). The Client shall not be entitled to use the Intellectual Property Rights in the Deliverables for any other purpose than the Use, including, without limitation, that the Client shall have no right to: copy; translate; reproduce; reverse engineer; decompile; disassemble; create derivate works; sell; rent; lease; transfer; assign; sub-licence; make any representations; warranties or guarantees in, about or with regard to the Intellectual Property Rights in the Deliverables in whole or part. 
iv. Unless you request otherwise, when you ask or authorise us to install or upgrade any software on your Systems you also authorise us to accept any End User License Agreement relating to that Software on your behalf. You indemnify us from all claims, losses, expenses and/or demands arising directly or indirectly from us doing this on your behalf. 
9. Confidentiality
i. Except as may be necessary to enable the performance of this Agreement, each of the parties undertakes to the other during the Term and after Termination to keep confidential all information (written or oral) concerning the business and affairs of the other that it shall have obtained or received as a result of the discussions leading up to, or entering into, or in the performance of this Agreement (Confidential Information) save that which is:
a. insignificant or obvious;
b. any use or disclosure authorised required by law;
c. already in its possession other than as a result of a breach of this clause; or
d. already generally available and in the public domain otherwise than as a result of a breach of this clause.
ii. Each of the parties undertakes to the other to take all such steps as shall from time to time be necessary to ensure compliance with the provisions of this clause by its Staff.

[bookmark: _Toc278279343]10. Term of Agreement 
i. The term (Term) of this Agreement shall commence on the Commencement Date and, shall remain in full force and effect for an initial period of one year. This Agreement will automatically renew for a period of one year on each subsequent anniversary of the Commencement Date unless terminated by either party for one of the following reasons (Termination): (a) upon not less than 2 months prior written notice to the other Party, such notice to expire on an anniversary of the Commencement Date; or (b) upon 1 weeks notice on completion of the Services and/or delivery of the Deliverables; or (c) this Agreement may be terminated by a party with immediate effect in the event that (i) a party breaches a material provision (other than a payment provision) of this Agreement and, the defaulting party fails to cure such breach within forty five (45) days after receipt of written notice of breach from the non-defaulting party; or (ii) the defaulting party breaches a payment provision of this Agreement and the defaulting party fails to cure such breach within fifteen (15) days after receipt of written notice of breach from the non-defaulting party; or (iii) any bankruptcy, insolvency, administration, liquidation, receivership or winding up proceeding is commenced in respect of the defaulting party.
[bookmark: a990271][bookmark: _Ref293925875]ii. On Termination of this Agreement for any reason: (a) we shall immediately cease to provide the Services; (b) the accrued rights, remedies, obligations and liabilities of each of the parties upon Termination of this Agreement shall not be affected, including the right to claim damages in respect of any breach of this Agreement which existed at or before the date of Termination;(c) all payments and interest payable to us under this Agreement shall become due immediately on Termination of this Agreement for any reason.  On Termination of this Agreement for any reason, the Client shall immediately pay any outstanding unpaid invoices and interest due to Adaptavist. Adaptavist shall submit invoices for any Services that it has supplied, but for which no invoice has been submitted, and the Client shall pay these invoices immediately on receipt; (d) clauses 4(v); 4(vii); 4(viii); 4(ix); 5; 6; 7; 8; 9; 10(ii); 11; 12 and 13 which expressly or by implication have effect after Termination shall continue in full force and effect; and (e) each party shall promptly: (i) return to the other party all Confidential Information, equipment, materials and property belonging to the other party that the other party had supplied to it; and (ii) on request, certify in writing to the other party that it has complied with the requirements of this clause 10.
iii. On the Termination of this Agreement for any reason, Adaptavist shall at the expense of the Client, use its reasonable endeavours (but without prejudice to any existing rights of Adaptavist) to assist and co-operate with the Client to ensure an orderly transition of the provision of the Services to any subsequent supplier of services in whole or in part, and/or the completion of any work in progress.
iv. This clause 10 is without prejudice to any right to claim for interest under the law or under this Agreement.

11. Liability 
i. This clause sets out the entire financial liability of the parties (including any liability for the acts or omissions of their respective Staff) to each other in respect of (a) any breach of this Agreement; (b) the provision and/or use of the Services or any part of them; and (c) any representation, statement or tortious act or omission (including negligence) arising under or in connection with this Agreement.
[bookmark: a985764]ii. Nothing in this Agreement shall limit or exclude the liability of either party for: (a) death or personal injury resulting from negligence; or (b) fraud or fraudulent misrepresentation; or (c) breach of the terms implied by section 12 of the Sale of Goods Act 1979 or the Supply of Goods and Services Acts 1982 which may not be excluded by this Agreement.
[bookmark: a330158]iii. Without prejudice to clause 11(ii), neither party shall be liable to the other, whether in contract, tort (including negligence) or restitution, or for breach of statutory duty or misrepresentation, or otherwise, for any: loss of profit; or loss of contract; or loss or depletion of goodwill; or loss of business; or loss of business opportunity; or loss of use; or loss of revenue; or loss of saving (anticipated or otherwise); or loss or corruption of data or information; or special, indirect or consequential damage or pure economic loss; costs; damages; charges; or expenses; suffered by the other party that arises under or in connection with this Agreement.
iv. Subject always to clause 11(ii), either party’s total liability in contract, tort (including negligence or breach of statutory duty), misrepresentation, restitution or otherwise arising directly in respect of any single claim or series of connected claims in connection with the performance or contemplated performance of this Agreement shall be limited to £1,000,000 (one million pounds).

12. Dealing with problems or disagreements
i. If any dispute arises in connection with this Agreement that cannot be easily resolved in the usual course of business, either party shall send a written request to the other for a meeting to discuss the dispute, the reason for the dispute and their reasoned opinion for their position. The Parties agree to use their reasonable endeavours to meet promptly in good faith to resolve the dispute.
ii. If the dispute is not resolved at any such meeting described, then the parties shall attempt to settle it by mediation in accordance with the Centre for Effective Dispute Resolution (CEDR) Model Mediation procedure. Unless otherwise agreed between the parties, the mediator will be nominated by CEDR.
iii. No party may commence any court proceedings or arbitration proceedings in relation to any dispute arising out of this Agreement until it has attempted to settle the dispute in accordance with the clauses above and either the mediation has terminated or the other party has failed to participate in the mediation, provided that this clause shall not apply if the right to issue such proceedings or any remedy which is to be sought in such proceedings would thereby be prejudiced.

13. General
i. This Agreement, and its Schedules constitute an entire agreement between the Parties in respect of the matters dealt with therein. 
ii. Each party confirms that, in agreeing to enter into this Agreement, it has not relied on any statement, assurance, warranty or representation save insofar as the same has expressly been made a statement, assurance, warranty or representation herein. 
iii. Unless both parties agree in writing, this Agreement may not be changed or extended. 
iv. No failure or delay by a party to exercise any right or remedy provided under this Agreement or by law shall constitute a waiver of that or any other right or remedy, nor shall it preclude or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall preclude or restrict the further exercise of that or any other right or remedy.
v. Unless specifically provided otherwise, rights and remedies arising under this Agreement are cumulative and do not exclude rights and remedies provided by law.
vi. If any provision of this Agreement (or part of a provision) is found by any court or administrative body of competent jurisdiction to be invalid, unenforceable or illegal, the other provisions shall remain in force. If any invalid, unenforceable or illegal provision would be valid, enforceable or legal if some part of it were deleted, the provision shall apply with the minimum modification necessary to make it legal, valid and enforceable and to give effect to the commercial intention of the Parties.
vii. A person who is not a party to this Agreement shall not have any rights under or in connection with it by virtue of the Contracts (Rights of Third Parties) Act 1999.
[bookmark: _Ref280634364]viii. Any notice given under this Agreement shall be in writing and shall be delivered by hand, or sent by pre-paid first class post or recorded delivery post to the address of the party set out at the start of this Agreement. A notice delivered by hand is deemed to have been received when delivered (or if delivery is not in business hours, 9.00 am on the first Business Day following delivery). A correctly addressed notice sent by pre-paid first class post or recorded delivery post shall be deemed to have been received at the time at which it would have been delivered in the normal course of post. 
ix. Neither party may assign or transfer or sub-contract any of its rights, benefits or obligations under this Agreement without the prior written consent of the other party, provided that either party may assign, transfer or sub-contract its rights and obligations under this Agreement to another member of its group.
x. You recognise that the provision of our Services to you may, from time to time, be adversely affected by events outside our reasonable control (Force Majeure Event) and so we will not be liable to you for any breach of this Agreement, which arises because of any circumstances that we cannot reasonably be expected to control. If a Force Majeure Event persists for more than 30 Business Days, either party may terminate this Agreement and all payments due to the date of Termination shall become immediately due and payable.
xi. This Agreement and any disputes or claims arising out of or in connection with its subject matter or formation (including non-contractual disputes or claims) are governed by and construed in accordance with the Laws of England and Wales.
xii. The parties irrevocably agree that the courts of England have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this Agreement or its subject matter or formation (including non-contractual disputes or claims).
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